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"(e)\(1) No person may be denied or 
deprived of Federal civilian empioy- 
ment or a Federal professionai or 
other license or right sole#l, on the 


ground of prior drug abuse. 


(2) This subsection shall not apply to 
employment (A) in the Central Intel- 
ligence Agency, the Federal Bureau of 
Investigation, the National Security 
Agency or any other department or 
agency of the Federal Government 
designated for purposes of national 
security by the President, or (b) in 
any position in any department or 
agency of the Federal Government, not 
referred to in clause (A), which posi- 
tion is determined pursuant to regula- 
tions prescribed by the head of such 
department or agency to be a sensitive 
position. 


(d) This section shall not be construed 

to prohibit the dismissal from empLloy- 

ment of a Federal civilian employee who 

cannot properly function in the employ- 

ment." 

The scope of t.. s or any other legislative response 

by the United States to the protlem is limited, of course, 
by the constitutional restrictions on Congressional authority 
and, given the magnitude of the drug abuse problem and the 
resulting necessity tor broad vocational rehabilitation 
efforts, it is clear that legislative efforts alone are not 
sufficient. Therefore, the United States has a significant 
interest in upholding the decision of the Gistrict court in 


this litigation. An affirmance of the decision below en- 


harres the treatment and rehabilitative efforts to which the 


United States is committed by (1) establishing a legal pre- 


cedent applicable to those employers who are subject to the 


Fourteenth Amendment, and (2) providing encouragement to 


all potential employers to hire those former heroin addicts 


who receive methadone maintenance treatment. 


STATEMENT OF THE CASE 

This is a class action against the New York City 
Transit Authority (TA), the Manhattan and Bronx Surface 
Transit Operating Authority (MABSTOA), the New York City 
Civil Service Commission, the New York City Personnel 
Department, and certain officials of those governmental 
entities. The action challenges the blanket exclusion 
from any form of employment in the New York City subway 
and bus systems of all former heroin addicts participatin 
in methadone maintenance programs, regardless of the indi- 
vidual merits of the employee or applicant. It is also 
allesed that this exclusionary policy is applied against 


former heroin addicts who have successfully concluded 


their participation in a methadone maintenance program. 


The amended complaint alleges that the exclusionary 
policy violates the due process and equal protection 
clauses of the Fourteenth Amendment, and federal civil 
rights statutes, 42 U.S.C. §§1981 and 1983, because 
there is no legal basis for classifying all present and 
former methadone maintenance patients as unemployable for 
any position in the Transit Autherity. The complaint also 
alleges that the exclusionary policy has a disparate im- 
pact on blacks and Hispanics, resulting in a violation of 
Title VII of the Civil Rights Act of 1964, as amended, Le 
U.S.C. §§2000e et seq. The amended complaint seeks 


declaratory and injunctive relief on behalf of the class, 


and certain monetary relief on behalf of the four named 
plaintiffs. 

After six days of trial the parties advised that they 
were virtually finished with the presentation of their 
evidence. The district court, expressing concern about 
the disproportionate array of proof in support of the 
plaintiffs, requested the parties to submit proposals for 
further witnesses. The result was an additional nine days 
of trial at which an exhaustive effort was made to probe 
the factual issues with experts having varying points of 
view. The court entered an opinion on August G, 1970 


(399 F. Supp. 1032), holding that the transit authority's 


policy barring all present and past methadone- maintained 


persons from being employed in any position violated the 
due process and equal protection clauses of the Fourteenth 
Amendment, thus entitling the plaintiffs to relief under 
that Amendment and under 42 U.S.C. §1983. The court did 
not reach the claims of racial discrimination under 42 
1.S8.c. $1961 and Title Vil cf che Civil Rights Act of 
1964 (42 U.S.C. §§2000e et seg.) and concluded that there 
was no showing of a right to relief against the New York 
City Civil Service Commission or the New York City Person- 
nel Department or any officials of those two entities. 
Plaintiffs subsequently renewed their application for 
relief under Title VII of the Civil Rights Act of 1964, 


admittedly, for the sole purpose of obtaining the benefit 


of the Title VII provision authorizing the award of a rea- 
sonable attorney's fee to the prevailing party (42 u.2c. 
§2000e-5(k)). On May 5, 1976, the court entered an opinion 
(414 F. Supp. 277) holding that plaintiffs were clearly 
entitled to an award of attorney's fees because the Transit 
Authority's exclusionary policy violated Title VII. The 
court found that the policy had a substantially greater im- 
pact on minority groups than on whites and that there was 
no business necessity for the policy. 

A permanent injunction and judgment was entered on 
May 20, 1976, enjoining operation of the TA's policy. 


Decisions on the amount of plaintiffs' attorneys' fees 


and on the relief to be afforded the named plaintiffs were 


deferred. The TA was ordered to reevaluate the employ- 
ability of the named plaintiffs without regard to its un- 
lawful policy. 

In response to the TA's report on the employability 
of the named plaintiffs, the plaintiffs filed documenta- 
tion on what relief should be granted to the named plain- 
tiffs and the members of their class, including class 
member Wright. Plaintiffs also moved for a determination 
of the TA's liability for attorneys' fees under the re- 
cently enacted 1976 Civil Rights Attorneys Fees Awards Act. 

On January 28, 1977, the court entered an amended 
permanent injunction and judgment providing that: (1) the 


plaintiffs were entitled to an award for costs and attorneys’ 


fees under the 1976 Act, as well as Title VII, and that 


the award should be in the amount of $375,000; and (2) 
plaintiffs Diaz and Frasier were entitled to employment, 
but that Beazer, Reyes, and Wright were not. 

On this appeal, the TA seeks review of both the court's 
original and amended judgments. Plaintiffs have cross- 
appealed from that part of the amended judgment which denied 


relief to Beazer, Reyes, and Wright. 


ARGUMENT 
£ 

THE EQUAL PROTECTION AND DUE PROCESS 
CLAUSES OF THE FOURTEENTH AMENDMENT 
PROHIBIT THE IMPOSITION OF EMPLOYMENT 
CRITERIA WHICH HAVE NO RATIONAL RELATION 
TO THE DEMANDS OF THE JOBS TO BE PERFORMED, 
AND WHICH ARE APPLIED IN A DISCRIMINATORY 
MANNER. 

The district court held that the Transit Authority's 
blanket ban against the employment of all present and past 
methadone maintained persons in any position is a violation 
of the due process and equal protection clauses of the 
Fourteenth Amendment and that individual consideration, or 
rules rationally related to certain classification of jobs 


are constitutionally required. 399 F. Supp. at 1058. The 


court applied this holding to new applicants for employment, 


and to existing employees threatened with termination. 399 


F. Supp. at 1057. Because the Transit Authority's blanket 
prohibition plainly violates the equal protection elause of 
the Fourteenth Amendment with respect to both tenured and 
non-tenured individuals, our discussion primarily focuses 
upon that constitutional provision.” 

The general principle underlying the equal protection 
clause of the Fourteenth Amendment is that a governmental 
classification which distinguishes among groups of individuals 
must be founded upon a "reasonable basis". Thus, in Reed v. 
Reed, 404 U.S. 71, 76 (1971) the Chief Justice stated for a 


unanimous Court: 


7/ The due process rights of current employees are noted 
tniva, p. 18 a. S, 


eo. ae 


"A classification ‘must be reasonable, 
not arbitrary, and must rest upon some 
ground of difference having a fair and 
substantial relation to the object of 


the legislation. ' Royster Guano <: V. 

Virginia, 253 U.S. 412, 415 [40 S. Ct. 

560, I (1920)]" (Emphasis added. ] 
In Weber v. Aetna Casualty & Surety Co., C6 0.8. 164, 175, 
92 S. Ct. 1400, 1406 (1972) it is stated that the classifica- 
tion must have a "significant relationship" to a legitimate 
purpose. 

In the instant case the transit authority sought to 
establish such a relationship by asserting the following 
bases for its blanket exclusionary policy: (1) A methadone 
maintenance patient embodies the underlying character 


defects which caused him to use heroin in the first place 


and, since maintenance treatment does not remedy these 


defects, there is a substantial risk that the patient will 
revert to heroin or other illicit drugs or alcohol abuse; 

(2) methadone causes significant adverse physiological 

effects which would seriously threaten the safe conduct of 

the transit authority's operations; and (3) there is no proven 
method for separating reliable methadone maintenance patients 
from the unreliable, so it is administratively necessary to 
have a blanket exclusionary policy. 399 F. Supp. at 1036. 

The district court rejected these assertions, finding, on the 


basis of substantial scientific and medical evidence, that 


there were substantial numbers of persons on methadone 
maintenance who are as fit for employment as other persons 
and that the transit authority could screen methadone main- 
tenance patients for the purpose of finding those employable 
patients in basically the same way as in the case of other 
prospective employees. 399 F. Supp. at 1048. Thus, the 
court concluded that the blanket exclusionary policy was 

not rationally related to the safety or other needs of the 
transit authority. 399 F. Supp. at 1036-1037. The court 


stated: 


"As in Sugarman v. Dougall, 413 U.S. 
638, $3 5. Ce. 2642, 37 L.ka. 2a 853 
(1973), the problem is the TA's flat 
ban which goes beyond any rational or 
legitimate needs of the TA, and 
excludes persons just as qualified for 
employment as many who are hired by. the 
TA. 


It is clear that Sugarman requires a finding that the transit 
authority's blanket exclusionary policy violates the equal 
protection clause because it is irrationally over-inclusive, 
barring all present and past methadone maintained persons, 
regardless of their individual fitness for a particular joo. 


See Crawford v. Cushman, 531 F. 2d 1114, 1123 (2nd Cir. 1976). 


See also Armstead v. Starkville Municipal Separate School 


District,-461 F. 2d 276 (Sth Cir. 1972), holding that use 

of examination scores as an employment requirement for 

teachers violated the equal protection clause, in part, because 
the applicants' ability under other criteria was not considered 


if a minimum test score was not attained. 


» 13 & 


In addition, as the district court recognized (399 F. Supp. 
at 1058), the policy is arbitrary since it does not apply to 
others who present the same, and indeed, even greater risks. Thus, 
the district court found that persons with alcohol problems are 
not discharged, but are retained in service. Indeed, "a person 
with a drinking problem may actually be permitted to function in 
positions such as subway motorman under certain circumstances." 


(369 #. Sugp. a6 1057). Te the Authority does not regard known 


problem drinkers as presenting a sufficient threat to safety to 


bar them from employment, it is clearly arbitrary to refuse em- 
ployment on the ground of safety, to persons who do not even suffer 
from an existing disability, i.e., those who are participating in 
a methadone maintenance program. Indeed, this Court has squarely 
held, in Crawford v. Cushman, 531 F. ed 11145 (24 Cir., 1975), that 
an employer may not attach uniquely harsh consequences to one 

type of disability. Thus, in Crawford, the Court invalidated, 

on equal protection grounds, a Marine Corps disability regulation 
because it allowed virtually all temporarily disabled marines 

to remain in the Corps except for pregnant women. That decision 
4s directly applicable here, and requires the invalidation of 

he Transit Authority's policy at issue here. 

Accordingly, the district court's holding that the policy 

violates the equal protection clause of the Fourteenth Amend- 


ment must be schieme o 


een ee cc onl nc IN 
8/ Of course, as to those plaintiffs who are currently employees 
Of the Transit Authority, they may claim the protection of the Due 
Process Clause as well, on the ground that their “property” interest 
in continued employment may not be divested without due process of 
law. Perry v. Sindermann, 408 U.S. 593 (1972). And where non- 
tenured employees have an "expectancy" of continued employment, they 
too have a due process right to freedom from arbitrary discharge. 
Perry v. Sindermann, supra. 


oo (4 = 


IL 
TITLE VII OF THE CIVIL RIGHTS ACT OF 
1964 PROHIBITS AN EMPLOYER FROM IM- 
POSING A SELECTION DEVICE WHICH HAS 
EFFECTS LIKE THE TRANSIT AUTHORITY'S 
POLICY 
The appellants do not challenge most aspects of the 
district court's analysis which led it to the conclusion 
that the Transit Authority's policy with respect to present 
or former participants in a methadone maintenance program 
violated Title VII of the Civil Rights Act of 1965, 42 U.8.c. 
(Supp. V) 2000e et seq. (see 414 F. Supp. at 278-279). 
In this Court, the Authority raises two main arguments 
as to why the district court's judgment, insofar as it rested 


oe 
on Title VII, should be reversed. 


First, it contends (Brief 22-23) that the racial impact 


of the challenged practice is de minimis because only about 
24,000 blacks and Hispanics of the 3,000,000 in the New York 
Metropolitan area "would belong to plaintiffs! class” (id. at 
23). This contention, for which no relevant authority is cited, 


finds no support in the language of the statute which prohibits 


i  ——— 


9/ The Authority also suggests (Brief 22) that it "has demon- 
strated a sufficient business reason to overcome any claim of 
racial discrimination..." However, the district court, in 
its consideration of plaintiffs' constitutional claims, con- 
cluded that the Authority's blanket ban went well "beyond any 
rational or legitimate needs of the TA" (399 F. Supp. at 1058) 
and held that "{iJndividual consideration, or narrower rules 
rationally related to certain classifications of jobs" were 
required (id.). In such circumstances, the Authority perforce 
could not meet the Title VII standard of business necessity. 
See, e.g., United States v. Bethlehem Steel Corp., 44u6 F. 2d 
652, G62 (2na Cir. 1971) ("Necessity connotes an irresistable 
demand"). 


«. 45. » 


all discrimination on account of race or national origin by 
covered employers and no support in the decisions of the 
courts. See, e.g., McDonnell-Douglas v. Greene, Sli 0.8. 
792 (1973) (one employee); McDonald v. Santa Fe Trail Transpor- 
tation Co., 427 U.S. 273 (1976) (two employees). 

Second, the Authority argues (Brief 23-25) that there 
was no evidence that the challenged policy was adopted or 
is continued for a racially discriminatory purpose. There- 
fore, the argument runs, Washington v. Davis, 426 U.S. 229 
(1976), a constitutional case, precludes finding the Authority's 
program illegal. However, the Court in Washington explicitly 


noted that the applicable standard in Title VII cases was 


"more rigorous" than that in constitutional cases (426 U.S. 


at 247), and Griggs v. Duke Power Co., 401 U.S. 424 (1971) 
thus remains the binding authority in this area. Therefore, 
appellants do not suggest any appropriate reason why their 
policy was not properly found to violate Title VII under the 
Griggs standard, and, accordingly, the portion of the judg- 
ment predicated on a violation of Title VII should be 


affirmed. 


CONCLUSION 
For the foregoing reasons, this Court should affirm 
the judgment below holding (1) that the Transit Authority's 
blanket exclusionary employment policy violates the due 
process and equal protection clauses of the Fourteenth 
Amendment, and (2) awarding attorneys fees under Title VII 
of the Civil Rights Act. 
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